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ABSTRACT
In a judgment that attracted much media attention, the European
Court of Human Rights (Court) ruled on 10 January 2017 that
obligatory mixed-gender swimming for schoolgirls against the will
of their Muslim parents did not violate the right to religious
freedom, because the obligation was justified given its integration
function. However, the applicants’ claim that such an obligation
undermines their sense of belonging to Switzerland was left
without reply in the government’s response and the Court’s
judgment. This article asks whether and how the Court could have
included the applicants’ ‘affective’ claim in its considerations on
integration. More broadly, the article aims to discern the Court’s
general approach to emotional claims of belonging and where it
might be improved. It is argued, drawing from empirical findings
in the social sciences, that there is a non-linear relation between
different processes of integration. These findings show that while
performing an act might improve someone’s cultural integration,
it might diminish their emotional integration. The Court should be
more aware of these complexities when using the term
‘integration’, as its current linear understanding of integration
tends to overlook the importance of belonging.
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1. Introduction

Recent election results in Europe and the United States have left many citizens wondering
about their sense of belonging. On the one hand, belonging is used as an explanation for
recent political events. In the United States, some voters were compelled to elect a political
outsider because they felt their identity was under attack. On the other hand, an important
outcome of recent events is the impact these events have on people’s belonging. Some
three million European Union citizens in the United Kingdom are left uncertain about
their home status – not only legally, but also emotionally – after the Brexit vote in 2016,
and the rise of right wing populism across Europe has been associated with citizens
from an ethnic background feeling less at home. For instance, a recent study by the
Dutch government showed that 40 percent of Dutch people with a Moroccan or
Turkish background do not feel at home in the Netherlands (SCP, 2016, p. 258). The
sense of belonging,1 proven by numerous psychological and sociological studies to be
essential for personal wellbeing and social prosperity, has become a major factor in
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political events, both as a trigger behind and a consequence of decisions and election out-
comes. Crucially, legal scholars now too face the political contestation of belonging and
how the law actively enacts and creates the boundaries of who belong, and who do
not (Anthias, 2016; Yuval-Davis, 2011a).

This article aims to contribute to these debates by bringing to the fore the impact court
decisions can have on people’s sense of belonging. In particular, the article analyses a
recent human rights case where the applicants invoke their sense of belonging in their
defence. On 10 January 2017, the European Court of Human Rights (Court) ruled that obli-
gatory mixed-gender swimming for schoolgirls against the will of their Muslim parents did
not violate the right to religious freedom (ECtHR, 10 January 2017). Weighing the role of
integration against the right to religious freedom, the Court found that the obligation to
swim with mixed genders is justified given its integration function. The applicants’ claim
that such an obligation undermines their sense of belonging to Switzerland was left
without reply in the government’s response and the Court’s judgment. Taking this judg-
ment as a case study, this article investigates the Court’s approach to the sense of
belonging.

The article proceeds in three parts. First, the Court ruling of 10 January 2017 and its legal
background in the Swiss judiciary are discussed in more depth. Secondly, the article elab-
orates on social scientific findings on integration and belonging; in particular, attention
will be paid to the ‘integration paradox’, which holds that there can be an inverse relation-
ship between people’s social integration and their emotional identification. This finding
provides a novel insight into the applicants’ arguments and the Court’s considerations
in the case of 10 January 2017. In the third and final part, the Court’s approach to the
sense of belonging is analysed in light of the findings from the previous discussion.

2. The case of Osmanoğlu and Kocabaş v. Switzerland

2.1. The Swiss obligation to swim in mixed classes

Swimming in mixed classes has been the subject of three Federal Tribunal cases in Switzer-
land in 1993, 2008 and 2012. In June 1993, the Swiss Federal Tribunal faced a parent who
did not want his school-going daughter, 9 years old, to swim with boys. The parent’s
request for dispensation from the swimming lessons was refused by the school adminis-
tration. Among other reasons, the school stated that swimming is a compulsory part of
schoolwork and individual exemptions were only permissible on health grounds based
on a medical certificate. The parent subsequently appealed to the Federal Tribunal.

The Federal Tribunal ruled that the school violated the parent’s freedom of conscience
and religion for refusing an exemption of mixed swimming lessons for his daughter (Swiss
Federal Tribunal, 18 June 1993). The Federal Tribunal states that Article 9 of the European
Convention on Human Rights (ECHR) allows for limitations on religious freedom and that
compulsory swimming lessons are an important part of children’s education, both to
reduce drowning risks and to ensure equality between men and women. Nonetheless,
it is found that the refusal of an exemption in this case is disproportionate for two
reasons. Firstly, the Federal Tribunal notes that physical education is a vital task of state
education, but that this task is not fundamentally threatened by a dispensation from swim-
ming lessons, which forms only a small part of physical education. If the girl does not learn
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to swim, neither her attainment of a later degree nor her subsequent career prospects, not
even her general gymnastics skills, would come into question (Swiss Federal Tribunal, 18
June 1993, para. 8b). Secondly, the Federal Tribunal compares the situation to devout Jews
or Adventists who were given exemptions from manual work and physical exercises or in
order to visit the synagogue on Sabbath (Swiss Federal Tribunal, 18 June 1993, para. 8c).
The Federal Tribunal concludes by saying that everyone is without doubt required to
comply with the law as Swiss citizens, but that there is no legal requirement to adapt
their customs and lifestyles. No obligation can be derived from the ‘principle of inte-
gration’ (Integrationsprinzip) that would impose restrictions on people’s religious or ideo-
logical beliefs that are disproportionate (Swiss Federal Tribunal, 18 June 1993, para. 8c).

In October 2008, the Swiss Federal Tribunal reversed its view on mixed-gender swim-
ming from 1993. The Federal Tribunal found that the request by a couple to exempt
their two sons, 9 and 11 years old, from compulsory mixed swimming lessons was correctly
rejected by the school administration (Swiss Federal Tribunal, 24 October 2008). It rejected
the 1993 ruling, stating that ‘sociocultural changes’ (soziokulturellen Veränderungen) have
meant that integration concerns have gained greater weight in public (Swiss Federal Tri-
bunal, 24 October 2008, para. 2.2, 7.2). Under the current social and legal environment in
Switzerland, the Federal Tribunal finds that the practice of mixed-gender swimming
lessons realizes two functions. Firstly, it safeguards the interests of gender equality. Sec-
ondly, it promotes the social integration of nationals of other countries, cultures and reli-
gions. According to the Federal Tribunal, it should be avoided that Muslim children are
‘already’ pushed into an outsider role at school level (Swiss Federal Tribunal, 24 October
2008, para. 7.1). Moreover, the Federal Tribunal states a demographic reason for its new
opinion. While in 1990 there were 152,200 Muslims living in Switzerland, today ‘their
number’ (ihre Zahl) is estimated at around 400,000. The Federal Tribunal cites this
number from a report entitled ‘Switzerland underway to become an Islamic State’
(Schweiz auf dem Weg zum Islam-Staat) from a rather inauspicious source (Swiss Federal
Tribunal, 24 October 2008, para. 7.2).2 The Federal Tribunal mentions that, in 2000,
88.3% of Muslims in Switzerland were foreigners.3 Hence, the Federal Tribunal notes
that the issue of mixed swimming is a ‘problem of foreigner integration’ (Problem der Aus-
länderintegration), because most of the Muslims living in Switzerland are foreign nationals
(Swiss Federal Tribunal, 24 October 2008, para. 7.2). Foreigners may and must be expected,
the Federal Tribunal notes, to be willing to live together with the indigenous population
and to preserve the Swiss legal order with its democratic and legal principles (Swiss
Federal Tribunal, 24 October 2008, para. 7.2).

With regard to religious freedom, the Federal Tribunal states that the core of religious
freedom, the individual’s inner convictions, is not affected by the obligation to participate
in mixed swimming lessons. The external freedom to express and practice religious con-
victions may, however, under the conditions set by the Constitution and Article 9 ECHR,
be limited (Swiss Federal Tribunal, 24 October 2008, para. 5.1). As such, the Federal Tribu-
nal reiterates that religious beliefs do not release people from fulfilling their ‘civic duties’
(bürgerlichen Pflichten) (Swiss Federal Tribunal, 24 October 2008, para. 7.2). The Federal Tri-
bunal notes that certain behavioural norms, which are culturally and religiously linked to
everyday life, may collide with the rules in force ‘here’ (Swiss Federal Tribunal, 24 October
2008, para. 7.2). Given the central position of schools in the integration process, exempting
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Muslim children from mixed swimming lessons is found contrary to the efforts to integrate
this group.

Moreover, the Federal Tribunal responds to the religious claim that the boys are not
allowed to see the bare bodies of their female schoolmates. It states that belly-free cloth-
ing and short skirts belong to the ‘usual street scene’ (üblichen Strassenbild) in Switzerland.
Therefore, in everyday life, the claimants cannot be spared the confrontation with conven-
tional clothing in Switzerland anyway (Swiss Federal Tribunal, 24 October 2008, para. 7.2).
As such, the Federal Tribunal finds that the obligation to participate in mixed swimming
lessons, when accompanied with flanking measures (body-covering swimwear, separate
dressing rooms and showers), does not constitute an unacceptable infringement of reli-
gious freedom for Muslim children (Swiss Federal Tribunal, 24 October 2008, para. 7.3).

In the two abovementioned cases, the approach of the Federal Tribunal in assessing the
religious claims of the claimants is strikingly different. In the 1993 decision, the Federal Tri-
bunal spends a part of its judgment considering the importance of the contended reli-
gious precept to the Muslim community in Switzerland. To get a sense of the position
of the precept in people’s lives, the Federal Tribunal refers to a letter from the Foundation
for the Islamic Religious Community of Zurich. On the other hand, rather than engaging
with the community’s viewpoint, in the 2008 decision the Federal Tribunal rather promptly
settles that a neutral state does not discuss theological issues and that a successful appeal
to religious freedom does not depend on whether a religious conviction deviates from the
mainstream belief. The Federal Tribunal suffices by saying the core of religious freedom is
not affected by the precept in question.

Moreover, these decisions demonstrate the role of courts in producing narratives of
integration. Whereas the 1993 decision holds that swimming lessons are but a small
part of physical education and do not affect the overall integration of pupils, the 2008
decision propels participation in swimming lessons to a duty of integration, connected
to core values of equality and freedom. This rescaling of the significance of swimming
lessons in the 2008 decision leads to a narrative of integration with its own, specific nar-
rative exposition: the demographic changes, sociocultural challenges, ‘usual’ street scenes,
and ‘problems’ of foreigner integration. The Federal Tribunal’s reversal was foreshadowed
by the wide response in Swiss mass media and the ‘storm of public criticism’ triggered by
the 1993 decision (Pfaff-Czarnecka, 1998, pp. 41–42). As will be discussed further down
below, these decisions demonstrate that courts are deeply embroiled in the construction
of narratives of integration, in the process officializing the legal boundaries of who
belongs, and who does not. Narratives and demographic alarmism that are, at first, notice-
able in some sectors of public opinion and in conspiratorial publications, now gain a con-
crete and official legitimization through the court.

2.2. Court: ‘thou shalt swim with mixed genders’

The facts of the case that led to the Court ruling on 10 January 2017 in Osmanoğlu and
Kocabaş v. Switzerland are quite similar to the two earlier cases before the Swiss Federal
Tribunal. A couple residing in Basel did not want their daughters, 7 and 9 years old, to par-
ticipate in mixed swimming lessons at their school. As a result, in July 2010 the parents
were handed a 1300 Euro’s fine by the local education authorities for acting in breach
of their parental duty. The conviction was upheld by the Swiss Federal Tribunal in
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March 2012. The Federal Tribunal found that there is no need to revise its 2008 ruling on
the proportionality of the refusal, given that the considerations concerning the integration
of the Muslim population group still apply (Swiss Federal Tribunal, 7 March 2012, para.
2.6.3). The Federal Tribunal rejected the argument that the complainants’ children
learned to swim in private lessons, considering that it was not for the children simply to
learn to swim, but also to submit to the ‘external conditions of education’ (äusseren Bedin-
gungen des Unterrichts). The social integration function of schools requires that swimming
is compulsory for all pupils (Swiss Federal Tribunal, 7 March 2012, para. 2.6.4).

The parents appealed to the Court claiming a violation of their religious freedom guar-
anteed under Article 9 ECHR. The applicants’ complaint is based on a three-stage
argument:

(i) Firstly, the applicants claim that swimming is only one component of physical edu-
cation and an exemption would not undermine any learning content nor threaten
the attainment of a school degree or subsequent professional opportunities
(ECtHR, 10 January 2017, para. 56). This argument appears to be based on the
Swiss Federal Tribunal’s earlier reasoning in its judgment of June 1993. The
parents add that many schools in Basel do not provide swimming lessons for organ-
izational reasons, which suggests that swimming lessons are not deemed essential to
the educational system.

(ii) Secondly, the applicants argue that swimming is not necessary for integration. They
note that the socialization of their daughters takes place mainly outside swimming
lessons (ECtHR, 10 January 2017, para. 58). In their view, the fact that a pupil does
not participate in these lessons does not take away from the aim of social integration.
They add that the husband has lived in Switzerland over thirty years and his wife
nearly twenty years, accepting without difficulty the Swiss legal system with its
democratic and constitutional principles. They emphasize that every member of
their family feels more connected to Switzerland than another country (ECtHR, 10
January 2017, para. 60).

(iii) Thirdly, the applicants claim that an obligation to swim can in fact undermine inte-
gration. They criticize the Swiss Federal Tribunal’s framing of the aim of integration
over the question of faith. They believe that when the host country is tolerant of reli-
gious beliefs, foreigners are more willing to integrate into the local society and to
accept its rules (ECtHR, 10 January 2017, para. 59). When parents with objections
based on their religious identity are compelled to send their children to other
schools, this does not help the integration of the children nor parents. The applicants
assert that in this way the formation of parallel societies is promoted (ECtHR, 10
January 2017, para. 59). Moreover, they note that the wearing of the burkini
during the swimming lesson does not provide a viable solution, as it would actually
contribute to the stigmatization of their daughters (ECtHR, 10 January 2017, para. 66).

The Swiss government’s argument focussed primarily on the objective of integration.
The government reiterates the demographic statistics invoked by the Federal Tribunal
in its 2008 judgment, arguing that schools are facing a ‘multicultural reality’ (ECtHR, 10
January 2017, para. 70). The government notes that it can and must expect from
foreign nationals that they have agreed to live with the Swiss population and that they
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submit to the applicable law. The government further reiterates that schools have a special
place in the process of social integration (ECtHR, 10 January 2017, para. 72). According to
the government, schools must offer an open environment representative of society and
adhere strictly to the principle of secularism. Besides learning to swim, the fact that this
activity takes place with the other pupils is an important aspect of the lessons. Taking
private swimming lessons separately from the class would isolate them and would go
against a main objectives of compulsory public education (ECtHR, 10 January 2017,
para. 75). Similar to the 2008 Federal Tribunal judgment, the government states that it
is common in Switzerland to see naked bodies, whether on the beach, in the media or
in public spaces; therefore, it is important that children learn from an early age to
manage this aspect of society (ECtHR, 10 January 2017, para. 77). With regard to the
burkini, the government disputes the applicants’ claim, noting that the burkini can in
fact help to facilitate coexistence between pupils and show that everyone has their
place even when they are from a different culture (ECtHR, 10 January 2017, para. 78).

The Court finds that the swimming obligation does not constitute a violation of Article 9
ECHR. It rejects the parents’ argument that the integration of their daughters does not
depend on the swimming lessons. The Court considers, as the Swiss government does,
compulsory attendance at swimming lessons was ‘for the purpose of integrating foreign
children of different cultures and religions, as well as the proper progress of education,
respect for compulsory schooling and gender equality’ (ECtHR, 10 January 2017, para.
64, my translation). Thus, the integration of the daughters constituted a legitimate aim
for the swimming obligation. Moreover, the Court notes that it ‘shares the Government’s
argument that the school has a special place in the process of social integration, which is
all the more decisive in the case of children of foreign origin’ (ECtHR, 10 January 2017, para.
96, my translation). Significantly, it does not say that it ‘respects’ the Swiss government’s
line of reasoning, but rather that it ‘shares’ it (Letteron, 2017). The Court continues that the
interest of swimming lessons is partly for children to learn to swim, but is ‘above all’
(surtout) the fact that this activity takes place with all the other students, without exception
based on origin or religious beliefs (ECtHR, 10 January 2017, para. 98). Thus, the Court
confirms the 2008 judgment by the Swiss Federal Tribunal, in which the Federal Tribunal
reversed its view from its judgment in 1993, that swimming lessons form an integral part in
the school curriculum and integration rather than just one part of physical education.

With regard to the burkini, the Court agrees with the Swiss government that possible
stigmatizing effects of that dress are not substantiated. Allowing the girls to wear the
burkini and to dress and shower separate from boys is regarded as a reasonable accom-
modation (ECtHR, 10 January 2017, para. 101). Under these conditions, the Court finds that
the school authorities were justified to prioritize the obligation to attend mixed swimming
lessons over the private interests of the applicants (ECtHR, 10 January 2017, para. 105).

3. Emotional identification

3.1. A pledge of loyalty to Switzerland

The judgment in Osmanoğlu and Kocabaş v. Switzerland offers an intriguing insight into
how the Court deals with the sense of belonging. As described in the previous section,
the applicants remarked extensively on how the issue of mixed swimming influenced
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their social integration. The parents emphasize their acceptance of the democratic and
constitutional principles of Switzerland, reminiscent of Habermas’ ‘constitutional patrio-
tism’ (Habermas, 1994).4 Having lived in Basel for many years, they mention that their
acceptance of the Swiss democratic structure is without question and that they participate
normally in society. In fact, an obligation to swim would have an undermining effect on the
sense of acceptance that they feel in Switzerland. The applicants even seemed to find it
necessary to underline that their family feels more connected to Switzerland than any
other country (ECtHR, 10 January 2017, para. 60). In the judgment, this statement implicitly
refers to Turkey, as the applicants are dual citizens of Turkey. In the legal brief submitted to
the Court, which I obtained from the applicants’ lawyer, the applicants are still more expli-
cit: ‘Alle Mitglieder der Familie fühlen sich mit der Schweiz mehr verbunden als mit ihrem
Herkunftsland, der Türkei’. In this fascinating passage, the applicants appear to pledge
their loyalty to Switzerland, asserting that what is at stake is their emotional identification
with the country.

The government response and Court assessment of the applicants’ argument on their
emotional identification with Switzerland are marked by a lack of engagement. The gov-
ernment does not consider the possible negative effects of the obligation on the family’s
integration. Rather, it clings to the argument that schools are important for social inte-
gration, assuming that participating in the swimming lessons will have an evident positive
effect on integration. The only possible negative effect that the government entertains
concerns the argument about the stigmatizing effects of the burkini, where the govern-
ment jumps to the defence of the burkini as an enabler of coexistence between pupils.
This may seem ironic in light of the controversy the burkini caused in France only a few
months prior to the judgment. The burkini was labelled by French authorities as an ‘unac-
ceptable provocation’ and ‘not compatible with the values of the French Republic’
(Chrisafis, 2016; Rubin, 2016), while several Muslim organizations pointed out the illiberal
nature of the measures. The Swiss government in the Osmanoğlu and Kocabaş case, mean-
while, opts to focus on the new opportunities created by the burkini while the Muslim
applicants point out its stigmatizing effects. One commentator remarks that the burkini
is used as a ‘technological fix’ in the case to enable minorities to participate in social activi-
ties (Baade, 2017). However, much more than merely technological, the burkini acts as a
political chameleon shifting colour according to the argument it is used to defend.

The Court’s assessment of the applicants’ arguments follows the government response,
which means that it neglects the claim about the negative effects of the obligation on the
family’s emotional identification with Switzerland. Regarding the burkini, the Court suffices
by saying that the claim that it has stigmatizing effects is not backed by evidence.

3.2. The doubleness of inclusion and exclusion

The government and Court responses show that the swimming obligation is assumed to
have positive effects on integration, while possible negative (emotional) effects of the obli-
gation are neglected. Empirical research conducted in the social sciences offers a more
nuanced picture of the effects government policies have on the social integration of indi-
viduals, particularly with regard to emotional identification. This section addresses one
striking finding that is derived from research into migrants’ belonging, called the
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integration paradox, which will enable us to better understand and evaluate the argument
put forward by the applicants in the Osmanoğlu and Kocabaş case.

Studies on belonging have rapidly gained in importance in the social sciences, mirror-
ing the increased focus of government policies on migrants’ belonging (Duyvendak, 2011;
Yuval-Davis, 2011a). As a result, a wide range of conceptualizations and definitions have
developed; feelings often associated with belonging are a sense of rootedness, safety,
familiarity, understanding and acceptance within a particular place, community or
culture (Eijberts, 2013, p. 273; Miller, 2006). In political debates, the focus is often on
how a lack of belonging influences the process of cultural, economic and educational inte-
gration. However, recent studies suggest that there are also important effects in the oppo-
site causal direction, that is, of the process of integration influencing belonging. This is
called the ‘integration paradox’. This paradox entails that when migrants are eager to inte-
grate in the dominant society, they are most sensitive to feelings of exclusion (Buijs et al.,
2006, p. 202). Halleh Ghorashi, studying Iranian refugee women in the Netherlands, shows
that their successful integration at times impeded their sense of belonging to the Nether-
lands (Ghorashi, 2005). Two manifestations of the integration paradox are the language
paradox and the economic paradox. While language opens up new opportunities for
migrants to participate in society, mastering the language can decrease belonging due
to having access to the national discursive space which is negative about migrants. Like-
wise, the flipside of economic integration is that migrants who successfully integrate econ-
omically can feel excluded through negative everyday experiences in the workplace
(Eijberts & Ghorashi, 2016).

For these reasons, Eijberts and Ghorashi reject the idea that there is a linear relationship
between the sense of belonging and other forms of integration like economic, social, cul-
tural and linguistic integration. Instead, they argue that there is a doubleness of inclusion
and exclusion: the interrelationship of different dimensions of integration is paradoxical in
the sense that, for instance, linguistic and economic integration can lead to migrants
feeling a heightened sense of exclusion (Eijberts & Ghorashi, 2016, p. 175). Therefore,
while politics and policymaking often assumes that more cultural, economic and edu-
cational integration will increase migrants’ sense of belonging, empirical findings
suggest a paradoxical and curvilinear relation between different dimensions of inte-
gration. In the ‘multilayered’ processes of integration, there is a ‘simultaneous presence
of experiences of inclusion and exclusion illuminating the doubleness’ of integration (Eij-
berts & Ghorashi, 2016, p. 175). Eijberts and Ghorashi go one step further, arguing that in a
context where the dominant societal discourse is negative about certain groups, a high
level of integration could lead to a sense of non-belonging.

Returning to the government and Court response in the Osmanoğlu and Kocabaş case,
the expectation of positive effects on integration turns out to be more complex and para-
doxical than expected, especially with regard to the emotional identification of those con-
cerned. The applicants indicate that their felt connection with Switzerland is at stake if they
are obliged to place their children in mixed swimming classes. Thus, there is a tension
between what the parents are expected to do (inclusion: send their daughters to mixed
swimming) and how they feel about this (exclusion: they feel they, and their beliefs, are
not accepted). This suggests that a simple linear relation between the obligation to
swim and the applicants’ integration cannot be assumed. The Court’s reiteration of the
government’s argument that schools direct the ‘process of social integration’ is, for this
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reason, problematic (ECtHR, 10 January 2017, para. 96). Eijberts and Ghorashi’s findings on
integration suggest that thinking about integration as a singular ‘process’ is inaccurate.
Instead, there are always plural ‘processes’ at work in integration, at times harmonious,
at others clashing. By neglecting the multi-layered nature of integration, the Court’s judg-
ment enacts a narrative of integration that is decidedly linear. As a result, the Court ends
up with a narrative that is tone-deaf to legitimate interests that are essential to the liveli-
hood of the applicants, in this case their emotional belonging.

A useful vocabulary to talk about the emotional dimension of integration is Joseph
Carens’ notion of ‘psychological citizenship’. Carens notes that the conventional under-
standing of citizenship, which treats citizenship primarily as a legal status that is universal
and equal, neglects the multiple dimensions of citizenship and fails to recognize multiple
forms of belonging and overlapping citizenships (Carens, 2000, p. 161). Instead, Carens
proposes three dimensions of citizenship: legal, political and psychological. The legal
dimension signifies the legal status of a citizen in relation to one political community.
The political dimension focuses on the way people share in collective agency. Finally,
the psychological dimension looks at people’s sense of identification with the political
community or communities to which they belong. Carens notes that, in the conventional
view, people are assumed to feel a strong sense of emotional identification with one pol-
itical community and to draw their primary political identity frommembership in the state.
This view neglects the multiple emotional ties that people might have and the complexity
of the relationship between the legal and psychological dimensions of citizenship. There
are situations where people’s emotional attachments do not correspond to their legal
status: for instance, immigrants and their descendants may retain a sense of loyalty to
their country of origin, regardless of whether they are legal citizens there. On the other
hand, people might have legal status as citizens but feel little attachment or identification
with the political community in which they have legal status. Carens therefore concludes
that a distinction can be made between identity and attachment: while it is possible to
have a sense of political identity as a member of a political community, one can lack a
sense of attachment to it. Carens points out that one’s identity may be shaped by one’s
personal history and may depend on the availability of alternative identities. Meanwhile,
the sense of belonging depends more on the congruence between a person’s own com-
mitments and those of the community. This includes the extent to which people experi-
ence a sense of welcome in the political community for other aspects of their identities,
such as race, religion, culture, or sexual orientation.

4. The court and the sense of belonging

In the previous section, I suggested that integration consists of different processes –
emotional, cultural, linguistic, economic and so on – and that the relation between
these processes of integration is not linear. The argument by the applicants in the Osma-
noğlu and Kocabaş case suggests that their emotional identification with Switzerland
would be at stake if the obligation for their daughters to swim at school is enforced. In
other words, there seems to be an inverse relationship between the applicants’ emotional
identification with Switzerland and the social integration which the Swiss government
seeks to enforce. Hence, the positive effects of the obligation on integration assumed
by the Court are too simplistic, as it leaves the applicants’ claim of its negative effects

SOCIAL IDENTITIES 9



on their emotional identification unaddressed. This section points out three issues with the
Court’s approach to the sense of belonging which come to the fore in the Osmanoğlu and
Kocabaş judgment. Firstly, the Court only focusses on the positive integration effects of
mixed-gender swimming, but disregards the disintegrative effects of an obligation to
do so. Secondly, the judgment is an indicator of the marked lack of consideration of
emotional belonging in other Court judgments. Thirdly, a politics of belonging is discern-
ible in the Osmanoğlu and Kocabaş judgment when read together with other migration
case law.

Firstly, while the Court identifies the integration function of mixed swimming, it disre-
gards the disintegrative effects of an obligation to do so. The parents point out that the
obligation impacts their sense of being accepted as Muslim citizens living in Switzerland.
For the applicants, the integration of their daughters does not depend on the swimming
lessons. On the contrary, if the public school enforces the obligation, the parents will turn
to a Muslim institution. Given the number of Muslim children obliged to swim, many
families similar to the applicants will change to private schools or homeschool their chil-
dren as a result of the obligation – evidently contrary to the purpose of social integration.
Among stigmatized groups, who have an attribute that conveys a devalued social identity
in a particular context, withdrawing from public spaces into a safer environment is a
common coping mechanism (Miller & Kaiser, 2001, p. 74 and 80). As Johannes Reich
points out, the example of France’s ban on wearing religious in public schools shows
that as a result a considerable number of female students enrolled in private schools to
circumvent the prohibition (Reich, 2009, p. 766). It is worth noting that the applicants
state that the number of families with a ‘strict belief’ that would share this issue are
‘very low’, ostensibly making the argument that their exemption from the swimming
classes would not make a big impact in numerical terms (ECtHR, 10 January 2017, para.
61). According to the parents, of the 3000 Muslims living in Basel, only three exemptions
from obligatory swimming are requested per year. This is a peculiar argument, firstly,
because these statistics are without any source: the parents do not refer to a source nor
is there a Swiss census asking about parents’ swimming preferences or strictness of
their belief. Moreover, such figures omit the number of parents who already picked a
different school on the basis of the school’s swimming arrangements. A differentiation
between pupils on the basis of the swimming arrangements in different schools in
Basel may therefore have already taken place. The Court’s stance that the numbers do
not matter may work as a principle, but numbers actually start being relevant when con-
sidering its negative effects on the social integration of communities (ECtHR, 10 January
2017, para. 97). Schools segregated on the basis of religious precepts are contrary to
the objective of social integration purported by the Swiss government, but it is a conse-
quence that is left unaddressed. Both the impact on the applicants’ sense of belonging
and the potential negative effects on social integration are significant interests that are
lacking from the Court’s balancing exercise in Osmanoğlu and Kocabaş.

The lack of consideration for the sense of belonging is also markedly clear in other
Court judgments pertaining to religious freedom. One clear instance where the applicant’s
identity was under discussion is the Leyla Şahin v. Turkey case (ECtHR, 10 November 2005).
The Court ruled that Turkey did not violate the applicant’s religious freedom by banning
her from university for wearing a headscarf, without further regard to the possible effects
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of the government’s ban on the applicant’s sense of acceptance and belonging. The Court
comments that religion can be a vital element for a person’s identity:

This freedom is, in its religious dimension, one of the most vital elements that go to make up
the identity of believers and their conception of life, but it is also a precious asset for atheists,
agnostics, sceptics and the unconcerned. (ECtHR, 10 November 2005, para. 104)5

However, the effects of the ban on the applicant’s identity plays no role in the further con-
siderations of the Court. For instance, the impact on the applicant’s sense of membership
due to being excluded from participating in a public university is not addressed. Neither
does the Court consider the personal effects if the applicant chooses to remove the head-
scarf in favour of university participation and how this would influence her life in her com-
munity. The lack of regard for the affective impact of the legal prohibition on the
applicant’s identity is evident (cf. Du Plessis, 2017). The deep impact religion has on a
person’s self-identity and social ties is acknowledged by the Court in its general consider-
ation, but an engagement with the implications in the substantive part of the judgment is
missing. As a consequence, it seems that the identity consideration by the Court in these
cases remains superficial. The Leyla Şahin case is different from the Osmanoğlu and
Kocabaş case in that the former does not contain a question of integration, but what
makes the cases quite similar is that an important component of the identity of the appli-
cants is at stake in both cases, but the Court does not entertain, as one of the interests in
the balancing exercise, the impact that legal norms have on the affective dimension of the
applicants’ identity.

Finally, the ‘politics of belonging’ is palpable in the Osmanoğlu and Kocabaş case. The
politics of belonging refers to processes which work towards constructing belonging for a
particular collectivity (Yuval-Davis, 2011b, pp. 4–6). In the Osmanoğlu and Kocabaş case,
this political process consists in upholding a perceived incompatibility of belonging to
the nation and simultaneously to a particular religious community. The Court rules out,
in line with the Swiss government, the possibility of successful social integration into
Swiss society while adhering to the applicants’ religious prescripts. It is striking that the
Court continues to refer to the Muslim faith of the applicants, who have lived in the
country for several decades and are Swiss citizens, as a ‘different culture’ (ECtHR 10
January 2017, para. 78). In this, the Court echoes and enacts the narrative of the Swiss
Federal Tribunal which claims that mixed gender swimming promotes the social inte-
gration of ‘other’ cultures and religions (Swiss Federal Tribunal, 24 October 2008).
Framing the applicants and their religious beliefs in this way raises the question why
the Court and the Swiss Federal Tribunal consider the case as a matter of integration.6

Referring to integration when talking about people born in the same country, as the
girls in this case are, officializes a discourse that is exclusionary in nature and presents
them as ‘others’ who ultimately do not fit in Swiss society (Slootman & Duyvendak,
2016, p. xx). By denying the possibility of integrating in Switzerland while maintaining
their religious prescripts, the Court creates a narrative involving the idea of an incompat-
ibility of belonging to Switzerland and the applicants’ religion. This move parallels the
Court’s zero-sum approach to belonging that is also found in migration settings.
Cathryn Costello argues that Court case law tends to treat connections between the
migrant’s home and host country as zero-sum: ‘The migrant who retains links with her
ancestral or home country will be deemed not to be enduring much of a rights-

SOCIAL IDENTITIES 11



interference in being removed, a factual assumption that belies increasing migrant trans-
nationalism’ (Costello, 2015, p. 128). In other words, social ties are seen as either existing
for the host country while lacking from the home country or vice versa. As a result, the case
law privileges ‘unidirectional migration and exclusive forms of belonging’ (Farahat, 2009).
The multiplicity of belonging, captured by Carens’ notion of ‘psychological citizenship’ and
a reality all but characteristic of contemporary European multicultural societies, does not
match the linear and zero-sum approach to belonging adopted by the Court in religious,
integration and migration contexts.

The Court’s judgment demonstrates the active role that courts have in the act of bor-
dering. Courts create narratives that allow or deny different ways of belonging. As recent
scholarship suggests, borders are not merely physically controlled geographical bound-
aries at the periphery of the state, but are present in the everyday life of those whose
belonging is permanently under question (Yuval-Davis et al., 2019). Thus, the Swiss swim-
ming pools became arenas that circumscribe who belongs and who does not. This funda-
mentally changes the relationship and duties between the teacher and their students,
from one of teaching and formation to one of inclusion and exclusion. By creating and for-
malizing a narrative in which these swimming pools are key to a successful integration, the
Swiss Federal Tribunal and the Court reveal their concrete role in the bordering of
belonging.

5. Conclusion

This article discussed the recent European Court of Human Rights judgment in Osmanoğlu
and Kocabaş v. Switzerland as a case study of the Court’s approach to the sense of belong-
ing. Rather than questioning the outcome of the judgment, this article pointed to a gap in
the Court’s jurisprudence: the Court tends to neglect the impact legal norms and obli-
gations have on people’s sense of belonging. In the judgment, the Court creates a narra-
tive solely focussed on the positive effects of the legal obligation on integration, in line
with the Swiss government’s position. However, the Court ignores the obligation’s poten-
tial negative effects on emotional identification, as raised by the applicants and explained
in social science research as the ‘integration paradox’. Thus, the Court avoids any explicit
considerations on the applicants’ sense of belonging, although through its framing of the
applicants and their religious beliefs it enacts and formalizes the idea of an incompatibility
of belonging to Switzerland and the applicants’ religion.

With these shortcomings in its conception of integration and emotional identification, it
is important to reconsider the Court’s understanding of identity and belonging. A poor
understanding of these concepts may lead to judgments which work against the
purpose of social integration that the Court and the member states are purportedly
after. The applicants in the Osmanoğlu and Kocabaş case point to the negative effects
of the ruling on their sense of belonging to the country. Ignoring this argument, as the
Court does, paints a one-sided picture of integration and the complex working of its
various processes. In a time when the lack of belonging of different groups in society is
under pressure, it is crucial that the Court has a thorough understanding of this notion
and considers its legal significance. Being an essential component of a meaningful life,
human rights law would leave part of its promise unfulfilled without fostering the sense
of belonging. Analysing the Court’s approach to belonging extensively in other judgments
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and further connecting it to empirical, psychological, and sociological studies of belonging
will be the subject of future research.

Notes

1. I define ‘belonging’ in this article as a particular kind of relation through which we assume our
identity (see Miller, 2006, pp. 166-167).

2. According to official census figures, the number of Muslims living in Switzerland in 2015 are
350,000. See data report ‘Ständige Wohnbevölkerung ab 15 Jahren nach Religionszugehörig-
keit’, Bundesamt für Statistik, available at www.bfs.admin.ch.

3. According to official census figures, in 2000, 86,6% of Muslims were foreigners. In 2015, the
percentage of Muslims who are foreigners decreased to 65,3%. See data report ‘Ständige
Wohnbevölkerung ab 15 Jahren nach Religionszugehörigkeit’, Bundesamt für Statistik, avail-
able at www.bfs.admin.ch.

4. Put succinctly, Habermas argues that people’s primary political allegiance should be to a coun-
try’s constitutional principles.

5. For further analysis of this case and the Court’s use of identity, see Al Tamimi (2017).
6. There is a further discussion to be had on whether the Court should have framed the case as

an integration case in the first place, which I have debated less since the focus of this article is
the sense of belonging. This discussion arises in the applicants’ argument, giving me ample
reason to explore belonging in relation to this case. Regarding the integration frame
adopted by the Court and the Swiss Federal Tribunal, an interesting avenue for further discus-
sion would be a comparison to the recent judgment by the German Bundesverfassungsgericht
(8 November 2016). In contrast to the Court, the Bundesverfassungsgericht, though refusing
an exemption from mixed swimming class, does not mention integration in its ruling. Rather,
the ruling is based on a discussion whether wearing the burkini would be a serious enough
violation of the girl’s religious freedom. The Bundesverfassungsgericht thus frames the case
as one of religion, rather than as an issues of immigration and integration.
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